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Topic

* Law concerning the resort to the use of force
versus law regulating/governing the use of
force

Human rights law Charter
‘[T]he fundamental human rights protection of s+ nited
persons apply at all times, in peace, during Nations
emergency situations, and in war’ — Inter- ad Statute
American Commission on Human Rights, éi’:ﬁ,;’ﬁ“’

Report on Terrorism and Human Rights,

OEA/Ser.L/V/11.116, Doc. 5 Rev. 1 Corr (2002), [49] <http://www.cidh.oas.org/Terrorism/Eng/exe.htm>
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What specific legal paradigm might
apply when determining whether or
not there has been an arbitrary
deprivation of the right to life?

In my view, there are 3 (not 2) primary legal
paradigms of interest:

1. aninternational armed conflict
2. anhon-international armed conflict
3. not an armed conflict




Armed Conflict / Non-Armed Conflict

* Exclusive binary?
— Armed conflict / law enforcement; or

— A third option

e Article 51 UN Charter

— necessity, proportionality and imminence as both jus ad

bellum and jus in bello
 No other means, such as capture or nonlethal incapacitation, of
preventing that threat to life.
* Threat must be one that is ‘likely to cause death or serious physical
injury’.
o If strike will occur in a 3" State, the 39 State is unable or unwilling
to prevent/stop the threat.




Other legal consequences of strike
occurring outside an armed conflict

 What about the effects of any use of force on bystanders
and their property?
— Has been suggested that the test would be similar to how the

concept of proportionality is used inside an armed conflict.

* ‘Proportional’ collateral injury and damage is legally permissible and
no legal obligation to pay compensation arises.

— No current clear authority on this point.

e Lawful to employ means and methods that are
prohibited under the law of armed conflict but are not
otherwise generally prohibited under international law

— eg, to use bullets that expand or easily flatten in the human
body




Targeting the targeteers

* ‘Direct participation in hostilities’ (DPH) is a law
of armed conflict concept.

— In an international armed conflict, either side can
attack a civilian who takes a DPH.

— In a non-international armed conflict, the
Government can attack a civilian who takes a DPH.

* The non-government forces never get a legal right to
target the Government forces.




Summary

The government may choose to authorise civilian
intelligence agents to use lethal force on its behalf.

The agent is not liable to lawful attack on his or herself.

The agent commits no international law crime where
the agent’s act was part of a bona fide act of national
self-defence on behalf of a State and that acts meets all
applicable legal requirements.

While there is an argument that such acts should enjoy
immunity from domestic criminal law prosecution, the
state of international law on that point is uncertain.
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